§221.23

(i) Be a license party; and

(ii) File with the Office of Habitat
Conservation a notice of intervention
and a written response to any request
for a hearing within 15 days after the
date of service of the request for a
hearing.

(2) A license party filing a notice of
intervention and response may not
raise issues of material fact beyond
those raised in the hearing request.

(b) Content. In your notice of inter-
vention and response you must explain
your position with respect to the issues
of material fact raised in the hearing
request under §221.21(b).

(1) If you agree with the information
provided by NMFS under §221.20(a) or
by the requester under §221.21(b), your
response may refer to NMFS’s expla-
nation or the requester’s hearing re-
quest for support.

(2) If you wish to rely on additional
information or analysis, your response
must provide the same level of detail
with respect to the additional informa-
tion or analysis as required under
§221.21(b).

(c) Witnesses and exhibits. Your re-
sponse and notice must also list the
witnesses and exhibits that you intend
to present at the hearing, other than
solely for impeachment purposes.

(1) For each witness listed, you must
provide:

(i) His or her name, address, tele-
phone number, and qualifications; and

(ii) A brief narrative summary of his
or her expected testimony; and

(2) For each exhibit listed, you must
specify whether it is in the license pro-
ceeding record.

(d) Page limits. (1) For each disputed
factual issue, the information provided
under paragraph (b) of this section may
not exceed two pages.

(2) For each witness, the information
provided under paragraph (c)(1) of this
section may not exceed one page.

§221.23 When will hearing requests be
consolidated?

(a) Initial Department coordination. If
NMF'S has received a copy of a hearing
request, it must contact the other De-
partments within 10 days after the
deadline for filing hearing requests
under §221.21 and determine:

98

50 CFR Ch. Il (10-1-07 Edition)

(1) Whether any of the other Depart-
ments has also filed a preliminary con-
dition or prescription relating to the li-
cense with FERC; and

(2) If so, whether the other Depart-
ments have also received a hearing re-
quest with respect to the preliminary
condition or prescription.

(b) Decision on consolidation. Within
25 days after the deadline for filing
hearing requests under §221.21, if
NMFS has received a hearing request,
NMFS must:

(1) Consult with any other Depart-
ment that has also received a hearing
request; and

(2) Decide jointly with the other De-
partment:

(i) Whether to consolidate the cases
for hearing under paragraphs (c)(3)(ii)
through (¢)(3)(iv) of this section; and

(ii) If so, which Department will con-
duct the hearing on their behalf.

(c) Criteria. Cases will or may be con-
solidated as follows:

(1) All hearing requests with respect
to any prescriptions from NMFS will
be consolidated for hearing.

(2) Any or all of the following may be
consolidated for hearing if NMFS de-
termines that there are common issues
of material fact or that consolidation
is otherwise appropriate:

(i) Two or more hearing requests
with respect to prescriptions from
NMFS and the Department of the Inte-
rior; or

(ii) Two or more hearing requests
with respect to any condition from an-
other Department and any prescription
from NMFS.

§221.24 How will NMFS respond to
any hearing requests?

(a) General. NMFS will determine
whether to file an answer to any hear-
ing request under §221.21.

(b) Content. If NMFS files an answer:

(1) For each of the numbered factual
issues listed under §221.21(b)(1), the an-
swer must explain NMFS’s position
with respect to the issues of material
fact raised by the requester, including
one or more of the following state-
ments as appropriate:

(i) That NMF'S is willing to stipulate
to the facts as alleged by the requester;

(ii) That NMFS believes the issue
listed by the requester is not a factual
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issue, explaining the basis for such be-
lief;

(iii) That NMFS believes the issue
listed by the requester is not material,
explaining the basis for such belief; or

(iv) That NMFS agrees that the issue
is factual, material, and in dispute.

(2) The answer must also indicate
whether the hearing request will be
consolidated with one or more other
hearing requests under §221.23 and, if
so:

(i) Identify any other hearing request
that will be consolidated with this
hearing request; and

(ii) State which Department will con-
duct the hearing and provide contact
information for the appropriate De-
partment hearings component.

(c) Witnesses and exhibits. NMFS’s an-
swer must also list the witnesses and
exhibits that it intends to present at
the hearing, other than solely for im-
peachment purposes.

(1) For each witness listed, NMFS
must provide:

(i) His or her name, address, tele-
phone number, and qualifications; and

(ii) A brief narrative summary of his
or her expected testimony.

(2) For each exhibit listed, NMFS
must specify whether it is in the Ili-
cense proceeding record.

(d) Page limits. (1) For each disputed
factual issue, the information provided
under paragraph (b)(1) of this section
may not exceed two pages.

(2) For each witness, the information
provided under paragraph (c)(1) of this
section may not exceed one page.

(e) Notice in lieu of answer. If NMFS
elects not to file an answer to a hear-
ing request:

(1) NMFS is deemed to agree that the
issues listed by the requester are fac-
tual, material, and in dispute;

(2) NMFS may file a list of witnesses
and exhibits with respect to the re-
quest only as provided in §221.42(b); and

(3) NMFS must file a notice con-
taining the information required by
paragraph (b)(2) of this section, if the
hearing request will be consolidated
with one or more other hearing re-
quests under §221.23.
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§221.25 What will NMFS do with any
hearing requests?

(a) Case referral. Within 50 days after
the deadline in §221.21(a), NMFS will
refer the case for a hearing as follows:

(1) If the hearing is to be conducted
by NMFS, NMFS will refer the case to
the Department of Commerce’s des-
ignated ALJ office.

(2) If the hearing is to be conducted
by another Department, NMFS will
refer the case to the hearings compo-
nent used by that Department.

(b) Content. The case referral will
consist of the following:

(1) A copy of any preliminary pre-
scription under §221.20;

(2) The original of any hearing re-
quest under §221.21;

(3) The original of any notice of

intervention and response under
§221.22;

(4) The original of any answer under
§221.24; and

(5) An original referral notice under
paragraph (c) of this section.

(c) Notice. At the time NMFS refers
the case for a hearing, it must provide
a referral notice that contains the fol-
lowing information:

(1) The name, address, telephone
number, and facsimile number of the
Department hearings component that
will conduct the hearing;

(2) The name, address, and other con-
tact information for the representative
of each party to the hearing process;

(3) An identification of any other
hearing request that will be consoli-
dated with this hearing request; and

(4) The date on which NMF'S is refer-
ring the case for docketing.

(d) Delivery and service. (1) NMFS
must refer the case to the appropriate
Department hearings component by
one of the methods identified in
§221.12(b)(1)(i) through (b)(1)(ii).

(2) NMFS must serve a copy of the re-
ferral notice on FERC and each party
to the hearing by one of the methods
identified in §221.13(c)(1) and (c)(2).

§221.26 What regulations apply to a
case referred for a hearing?

(a) If NMF'S refers the case to the De-
partment of Commerce’s designated
ALJ office, the regulations in this sub-
part will continue to apply to the hear-
ing process.



